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 1.  TIME:  9:00   CASE#: MSC15-00305 
CASE NAME: SMITH  VS. SMITH 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY RAYMOND D. SMITH, RAYMOND D. SMITH, INC. 
* TENTATIVE RULING: * 
 

Defendants’ Demurrer to plaintiff’s Second Amended Complaint (“SAC”) is sustained in 
part and overruled in part.  Leave to amend is granted to amend the causes of action stated, not 
to add any new causes of action.  (See Harris v. Wachovia Mortgage, FSB (2010) 185 Cal. App. 
4th 1018, 1023.)  Any amended complaint shall be filed and served on or before August 9, 2017.  
Counsel are directed to review and comply with CCP § 430.41 regarding any future demurrers.  
The basis for this ruling is as follows.  In this ruling the term “defendant” refers to defendant 
Raymond D. Smith unless otherwise stated. 

 
Defendants’ Request for Judicial Notice: 
 
The court grants defendants’ unopposed request for judicial notice of Exhibits A, C, 

and D. 
 
The court denies the request to take judicial notice of Exhibits B and E. 
 
Plaintiff’s Request for Judicial Notice: 
 
The court grants plaintiff’s unopposed request for judicial notice of Exhibits A – D. 
 
First Cause of Action, Partition: 
 
The demurrer to this cause of action is overruled. 
 
Defendants argue the demurrer to this cause of action must be sustained because the 

property at issue, 1140 24th Street, Richmond, California (the “Property”) has already been sold, 
and partition is no longer necessary.  Plaintiff argues the demurrer should be overruled because 
she still has a claim for attorney’s fees, and defendants only agreed to the sale of the Property 
because she filed this action. 

 
In an action for partition, the court apportions the “costs of partition.”  (CCP § 874.110.)  

The “costs of partition” include “[r]easonable attorney’s fees incurred or paid by a party for the 
common benefit.”  (CCP § 874.010 (a); see also Riley v. Turpin (1960) 53 Cal.2d 598.)  
Defendants have not cited any authority to justify refusing such apportionment just because 
plaintiff obtained the objectives of the partition action without having to take it all the way to trial.  
(See Coltrain v. Shewalter (1998) 66 Cal.App.4th 94, 106-107 (similar result under anti-SLAPP 
statute).)   
 
 Second Cause of Action, Breach of Contract:  
 
 The demurrer to this cause of action is overruled.   
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Defendants argue this claim is barred by the four-year statute of limitations for breach of 
contract actions.   
 
 In pertinent part, the SAC alleges that plaintiff bought the Property on December 23, 
2004 for $432,000 with no money down.  (¶ 21.)  She and her brother, defendant Raymond D. 
Smith, entered into a partnership agreement on May 3, 2005 by which he agreed to accept 
responsibility for 2/3rds of the mortgage debt, or $289,440, in exchange for a 2/3rds interest in 
the Property.  However, title would remain in plaintiff’s name.  (¶ 24, 25.)  The agreement 
provides that all expenses of the Property, including the monthly mortgage payment, property 
insurance, and property taxes, will be paid by the parties “in proportion to their respective 
ownership interests.”  (¶ 26.)   
 

Subsequently, the Property was rented out to various tenants.  (¶ 28.)  The rent was 
applied to the mortgage.  Defendant Raymond D. Smith was obligated to pay 67% of any 
shortfall as his proportion of the mortgage.  (¶ 29.)  On May 3, 2005, plaintiff gave a grant deed 
to defendant for his 2/3rds interest in the Property.  (¶ 31.)  Defendant paid some of his share of 
the expenses for the first several years, but by 2007, was no longer doing so.  (¶ 32.) 
 

A cause of action for breach of contract normally accrues at the time of breach.  (Niles v. 
Louis H. Rapoport & Sons, Inc. (1942) 53 Cal.App.2d 644, 651.)  If the breach occurred in 2007, 
any lawsuit had to be filed by 2011, and this lawsuit, filed in 2015, was too late. 

 
However, where a contract requires periodic ongoing performance, the contract can be 

considered to involve a continuing covenant, with each subsequent breach giving rise to a new 
cause of action.  (See Armstrong Petroleum Corp. v. Tri-Valley Oil & Gas Co. (2004) 116 
Cal.App.4th 1375, 1394-1396; see also Aryeh v. Canon Business Solutions, Inc. (2013) 55 
Cal.4th 1185, 1192 (theory of continuous accrual).  Plaintiff alleges this type of obligation here.   

 
As made clear in a case that defendant cites, “[t]here can be no actual breach of a 

contract until the time specified therein for performance has arrived.”   Romano v. Rockwell 
Internat., Inc. (1996) 14 Cal.4th 479, 488-489.)  In the agreement here, as in a lease, 
performance is due each month.  “In the event the promisor repudiates the contract before the 
time for his or her performance has arrived, the plaintiff has an election of remedies--he or she 
may ‘treat the repudiation as an anticipatory breach and immediately seek damages for breach 
of contract, thereby terminating the contractual relation between the parties, or he . . . can treat 
the repudiation as an empty threat, wait until the time for performance arrives and exercise his . 
. . remedies for actual breach if a breach does in fact occur at such time.’”  (Ibid.) 

 
“In order for the statute of limitations to be raised by demurrer, the defect must clearly 

and affirmatively appear on the face of the complaint; it is not enough that the complaint shows 
that the action may be barred.”  (Lee v. Hanley (2015) 61 Cal.4th 1225, 1232 (internal citations 
omitted.)    

 
The court cannot determine on the face of the pleadings whether the general rule of 

accrual, or the special, continuous theory of accrual will apply.  This will have to be determined 
at summary judgment or trial.  Further, it is not clear from the face of the complaint that 
defendant anticipatorily breached the partnership agreement rather than simply refused, on an 
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ongoing basis, to make payments. 
 

If the latter is the case rather than the former, at least some of the claims alleged in this 
cause of action may be timely.  The court has no need to determine now whether others are not.  
It may not sustain a demurrer to part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 
33 Cal.App.4th 1680, 1682-1683.) 

 
Defendant does not cite any authority supporting the proposition that a theory of 

continuous accrual cannot apply here just because there may have been some months when 
defendant was not required to pay plaintiff anything. 

 
Third Cause of Action, Conversion: 
 
Defendant did not demur to this cause of action.  However, in his Reply Brief he asks the 

court to dismiss it because he says plaintiff breached an agreement to do so.  (Reply Brief at 
2:13-14; McCormick Decl., ¶ 3.) 

 
The court cannot grant defendant’s request to dismiss this cause of action when the 

demurrer gave no notice that such a request would be made.  If plaintiff has reneged on an 
agreement to dismiss this cause of action, defendant will have to file an appropriate, noticed 
motion to properly bring that issue to the court’s attention and to request relief. 
 
 Fourth Cause of Action, Unjust Enrichment: 
 
 The demurrer to this cause of action is overruled. 
 
 In this cause of action, plaintiff alleges that defendants have been unjustly enriched 
by withholding their share of the expenses of the Property.  (¶ 64-68.) 
 
 Defendants again argue this claim is barred by the statute of limitations (here, 
three years).  
 
 However, the demurrer must be overruled for the same reasons as stated above 
regarding the Second Cause of Action.  Under one theory of the case, the unjust enrichment 
occurs each time that defendants fail to make a contractually required payment.  Therefore, 
the claim may be timely as to at least some of the monies. 
 

Fifth Cause of Action, Fraud: 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
This cause of action alleges two misrepresentations:  (1) that Linda Dela Torre was the 

owner of the Property when, in fact, Raymond D. Smith actually was; and (2) that defendants 
represented they would share in all Property Expenses.  (SAC, ¶ 70.) 

 
A claim for deceit accrues when the plaintiff discovers the misrepresentation.  (CCP 

§ 338 (d).)  “Under the discovery rule, suspicion of one or more of the elements of a cause of 
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action, coupled with knowledge of any remaining elements, will generally trigger the statute of 
limitations period.”  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807.) 

 
When a complaint appears barred by the statute of limitations, the plaintiff must 

specifically plead facts to show: (1) the time and manner of discovery and (2) the inability to 
have made earlier discovery despite reasonable diligence. (Fox, supra, at 808.) 

 
Here, the SAC suggests that plaintiff knew the true facts regarding the first 

misrepresentation by 2007 and the second by December 23, 2004.  (¶ 32, 20 (“on . . . 
December 23, 2004, Plaintiff purchased the . . . [P]roperty . . . and title . . . transferred from 
Raymond D. Smith to Plaintiff.”)  If plaintiff amends and changes the allegations in paragraph 
20, she will need to explain the reasons for the change, as well as comply with the pleading 
standards set forth in Fox.  (See Deveny v. Entropin, Inc. (2006) 139 Cal.App.4th 408, 425-426.) 
 

Sixth Cause of Action, Negligent Misrepresentation: 
 
The demurrer to this cause of action is sustained with leave to amend for the same 

reasons as stated regarding the Fifth Cause of Action. 
 

Seventh Cause of Action, Constructive Trust: 
 

 The demurrer is sustained on the grounds the plaintiff fails to state a cause of action 
justifying imposition of a constructive trust.  (CCP § 430.10 (e).).  However, leave to amend is 
allowed because this is the first demurrer.  (See Temescal Water Co. v. Department of Public 
Works (1955) 44 Cal.2d 90, 107.) 

 
To state a cause of action justifying the imposition of a constructive trust, the plaintiff 

must allege “(1) the existence of a res (property or some interest in property); (2) the right of a 
complaining party to that res; and (3) some wrongful acquisition or detention of the res by 
another party who is not entitled to it.”  (Burlesci v. Petersen (1998) 68 Cal. App. 4th 1062, 
1066.)    

 
Plaintiff fails to allege an identifiable res in which she had an interest.  (Cf. Niles, supra.)  

Plaintiff does not allege that defendant collected the rent (a trust res) and mis-applied it.  She 
only alleges that defendant breached the partnership agreement by failing to pay the shortfall in 
the mortgage payment with his own personal funds, instead applying them to other debts or 
investments.  If plaintiff’s theory were correct, a constructive trust could be applied against every 
person who failed to pay a debt and used the money to buy something instead.  Constructive 
trusts would be sought in every case for breach of contract.  Plaintiff has not cited any authority 
that remedy of constructive trust has so broad of a reach. In Burlesci, supra, the trust res over 
which each party had a claim was plaintiff’s restaurant equipment, in which defendant held a 
security interest.  Here, in contrast, plaintiff’s contractual right to be paid money does not give 
her a generalized property interest, prejudgment, in all of defendant’s undifferentiated personal 
assets, precluding him from investing them however he wishes before creation of any type of 
lien against them.   

 
Eighth Cause of Action, Fraudulent Transfer: 
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The demurrer to this cause of action is sustained, with leave to amend.   
 
Defendants argue that a cause of action for fraudulent conveyance “must plead specific 

facts showing that the transfer . . . was made or incurred without the receipt by the Defendant of 
consideration of reasonably equivalent value . . .” (Opening Brief at 9:28-10:2.) 

 
“A transfer made or obligation incurred by a debtor is voidable as to a creditor, whether 

the creditor’s claim arose before or after the transfer was made or the obligation was incurred, 
if the debtor made the transfer or incurred the obligation as follows:  (1)  With actual intent to 
hinder, delay, or defraud any creditor of the debtor.  (2)  Without receiving a reasonably 
equivalent value in exchange for the transfer or obligation, and the debtor either:  (A) Was 
engaged or was about to engage in a business or a transaction for which the remaining assets 
of the debtor were unreasonably small in relation to the business or transaction.  (B) Intended to 
incur, or believed or reasonably should have believed that the debtor would incur, debts beyond 
the debtor’s ability to pay as they became due.”  (CC § 3439.04.) 

 
Subdivisions (1) and (2) are alternative tests, not two components of a single test.  

(See CACI 4200; cf. 4202.)   Before 1986, these two, alternative tests were set forth in separate 
sections of the Civil Code, section 3439.04 and 3439.07.  (See 1985 version of the Civil Code 
and Hansford v. Lassar (1975) 53 Cal.App.3d 364, 374-375.)  After 1986, they were combined 
into a single section, 3939.04.   

 
The SAC proceeds under the first test.  Under that test, if a plaintiff alleges a transfer 

with intent to hinder, delay, or defraud a creditor of the debtor and resulting damages, the 
complaint is sufficient.   (See Mehrtash v. Mehrtash (2001) 93 Cal.App.4th 75, 80.)  Here, 
however, plaintiff alleges only the intent to hinder, not resulting damages.   (See ¶ 94-95.)  
Therefore the demurrer is sustained.  

 
For the reasons stated, however, plaintiff need not allege the alternative tests for a 

fraudulent conveyance, e.g., not receiving equivalent value, becoming insolvent as a result of 
the transfer, etc.   
 

Ninth Cause of Action, Declaratory Relief: 
 
The demurrer to this cause of action is overruled for the same reasons as stated 

regarding the Second Cause of Action. 
 

Tenth Cause of Action, Accounting: 
 
The demurrer to this cause of action is overruled. 
 
Defendants again demur on statute of limitations grounds.  The statute of limitations for 

an accounting is the four years, under the catchall statute, Code of Civil Procedure section 343.  
(Manok v. Fishman (1973) 31 Cal.App.3d 208, 211.)  The cause of action may accrue at 
different times.  For instance, in Manok, supra, the court held that the cause of action accrued 
when the defendant repudiated the alleged fiduciary relationship between the parties. 
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Here, the SAC alleges that defendant breached the partnership agreement by not 

meeting his financial obligations, not that he repudiated the fiduciary relationship between the 
partners.  Thus, the SAC does not show on its face that this cause of action is barred by the 
statute of limitations.  
 

  

 2.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED  VS.  SCHULER 
HEARING ON MOTION TO AMEND CROSS-COMPLAINT 
FILED BY HERB SCHULER, et al. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-02271 
CASE NAME: DUFFEY VS. TENDER HEART 
HEARING ON MOTION FOR SUMMARY JUDGMENT AND OR SUMMARY ADJUDICATION 
FILED BY TENDER HEART HOME CARE AGENCY, LLC. 
* TENTATIVE RULING: * 
 
 Defendant Tender Heart Home Care Agency, LLC’s summary judgment is granted.  
There are only two causes of action remaining in this case, the eighth cause of action for an 
accounting and the ninth cause of action, alleging a violation of Civil Code Section 
1812.5095(c).  Both causes of action are based on a violation of the subdivision (c) of the 
domestic workers statute, Civil Code Section 1812.5095.  That subdivision reads: 
   

(c) The fee charged by an employment agency for its services shall be 
reasonable, negotiable, and based on a fixed percentage of the job cost. 

   
See Civil Code Section 1812.5095(c) 
 
 Tender Heart argues that only the client, not the caregiver, may complain about the 
unreasonable referral fee.  No authority permits a caregiver to assert, on behalf of a third party 
client, any claim under Civil Code Section 1812.5095(c), and the caregiver (Plaintiff herein) has 
no standing. 
 
 Plaintiff argues that this subsection is inserted in the statute to protect caregivers, 
not clients.  Plaintiff opines that subdivision (c) was designed to prevent “an unreasonable 
arbitrage between the market rate that clients will pay for caregivers and the below-minimum 
wage rate that ‘independent contractor’ caregivers are willing to work for.”  (Opposition, page 6, 
lines 19-21) 
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 Standing is a threshold element required to state a cause of action.  CCP Section 367 
requires that “every action must be prosecuted in the name of the real party in interest, except 
as otherwise provided by statute.  A party who is not the real party in interest lacks standing to 
sue because the claim belongs to someone else.  A real party in interest ordinarily is defined as 
the person possessing the right sued upon by reason of the substantive law.”  See In re Estate 
of Bowles (2008) 169 Cal.App.4th 684, 690. 
 
 In interpreting a statute where the language is clear, courts must follow its plain 
meaning.  See An Independent Home Support Service, Inc. v. Superior Court (2006) 145 
Cal.App.4th 1418, 1424.  Here, the statute is plainly and clearly worded.  The fee charged by an 
employment agency must be reasonable, negotiable and based on a fixed percentage of the job 
cost.  That fee is charged only to the client of the employment agency.  Hence, the client is the 
only one that can complain of injury from an unreasonable or non-negotiable fee or one that is 
not based on fixed percentage of the job costs.  The caregiver never pays the client fee and 
would have no injury from the fee being unreasonable. 
  
 Plaintiff’s claim in the last two causes of action is, that the percentage that Tender Heart 
took from the client fee was too great.  However, no language in the statute says what the 
employment agency must pay its domestic workers.  Indeed, the statute is intended to make 
clear the opposite, that is, that if the employment agency complies with Civil Code Section 
1812.5095(b), then it is not the employer of any domestic worker.  The employment agent does 
not need to comply with California’s Labor Laws and pay domestic workers minimum wage or 
overtime or any employee benefits, such as workers’ compensation.  If the Legislature had 
intended to provide caregivers some right to a reasonable percentage of the client fee, they 
could have easily done so.  Plaintiff, as a caregiver, has no standing to assert her accounting or 
violation of Civil Code Section 1812.5095(c) claims. 
 
 The court grants Defendant’s request to take judicial notice of Exhibits 30, 31 and 32, 
attached to the declaration of William Fritz.  See Evid. Code Section 452(d) 
 
 Defendant’s evidentiary objections are not in the correct format under the Rules of Court.  
See Cal. Rule of Court Rule 3.1352.  Additionally, since the court is granting summary judgment 
to Defendant on the grounds that the Plaintiff lacks standing to allege a violation of Civil Code 
Section 1812.5095(c), there is no need to rule on Defendant’s evidentiary objections.  The 
evidence in the motion is not material to the court’s ruling.  See CCP Section 437c(q) 
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 4.  TIME:  9:00   CASE#: MSC16-01367 
CASE NAME: LIGUORI VENTURES II, LLC  VS.  SUDHIR AGGARWAL 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY LIGUORI VENTURES II, LLC 
* TENTATIVE RULING: * 
 
Plaintiff Liguori Ventures II, LLC’s motion to change venue is granted. 
 
  Plaintiff Liguori brings this motion pursuant to CCP §397(c).  The Court may change the 
place of trial, “When the convenience of witnesses and the ends of justice would be promoted 
by the change.” CCP § 397(c) contains no express time limitation.  However, a motion for 
change of venue based on convenience of witnesses must be made within a reasonable time 
after the answer is filed.  (See Johnson v. Superior Court (1965) 232 CA2d 212, 214;   Buran 
Equipment Co., Inc. v. Sup. Ct. (Brobeck, Phleger & Harrison) (1987) 190 CA3d 1662, 1665.) 
What constitutes a “reasonable” time rests largely in the trial court's discretion. (Cooney v. 
Cooney (1944) 25 Cal.2d 202, 208.)   
 
 Here, Defendant demurred to the complaint. The hearing on the demurrer took place on 
November 16, 2016. The court sustained the demurrer finding the causes of action alleged were 
derivative in nature, and Plaintiff must bring corporation into the action as a nominal defendant.  
Plaintiff filed the amended complaint on December 22, 2016, naming Copia Associates, the 
subject corporation.  Defendant filed an answer to the amended complaint on January 26, 2017.  
This motion for change of venue was filed on May 16, 2017, roughly four months after 
Defendant filed its answer.  In December 2016, the case was referred to private mediation. 
Presumably, the parties were attempting to mediate the matter and Plaintiff was not simply 
allowing the case to lie dormant over the months.  The court finds the motion was timely filed. 
 
  The motion to change venue rests largely within the sound discretion of the trial court.  It 
is subject to reversal only on a clear showing of an abuse of this discretion.  (Harden v. Skinner 
& Hammond (1955) 130 Cal.App.2d 750, 754.) The venue in which the action is filed is 
presumptively correct.  In a motion brought under section 397(c), the burden of proof rests on 
the moving party to establish the grounds for change of venue. (Lieberman v. Superior Court 
(1987) 194 Cal.App.3d 396, 401.) The moving party has the burden of proving that both the 
convenience of witnesses and the ends of justice will be thereby promoted.  (Prewitt v. Prewitt 
(1954) 128 Cal.App.2d 344, 346.)   
  
  Before the convenience of witnesses may be considered as a ground for an order 
granting a change of venue it must be shown that their proposed testimony is admissible, 
relevant and material to some issue in the case as shown by the record before the court. 
[Citations.]” (Flanagan v. Flanagan (1959) 175 Cal.App.2d 641, 644.)  “The affidavits in support 
of the motion for change of venue on this ground must set forth the names of the witnesses, the 
nature of the testimony expected from each, and the reasons why the attendance of each would 
be inconvenient.” (Peiser v. Mettler (1958) 50 Cal.2d 594, 607.)   
 
  Plaintiff submitted declarations of the potential witnesses: 
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 1.  Thomas A. Liguori—Individually and Manager of Liguori Management, LLC. Mr. 
Liguori’s testimony is likely to include the basis for forming Copia with Aggarwal; capital 
contributions and subsequent loans to Copia; and Aggarwal’s alleged malfeasance during the 
management of Copia. Liguori claims the cost, expense and time travel will inconvenience him 
because he has weekly mandatory meetings that require his physical presence in the office in 
San Diego. 
 
 2.  Lisa Liguori—VP, Liguori Management, LLC.  Her testimony is likely to include the 
same as for Thomas Liguori.  She will be inconvenience because she works full-time in San 
Diego and is involved with caregiving for her ninety-three year old grandmother, who lives in 
San Diego.  
 
 3.  Harold Hoch—CFO, Liguori (Employee of Plaintiff).  Testimony likely to include 
Plaintiff’s bookkeeping with respect to Copia and various financial aspects of Copia.  Hoch is 77 
years old, works in San Diego.  His family responsibilities prevent him from traveling.  His wife 
has health issues that require them to visit different medical specialists.  Hoch is also involved in 
taking care of one of his grand-children. 
 
  4.  Anita Rosario—Bookkeeper, Liguori (Employee of Plaintiff). Testimony likely to 
include the financial books and records of Plaintiff’s with respect to Copia; Copia’s financial 
books and records; and Copia’s bank records. Rosario will be inconvenienced, because she 
helps to take care of her elderly mother in San Diego and she works full-time. 
 
  5.  David Rivkin—CPA, employee of Heil Wealth Management Co.  Heil Wealth is the 
CPA for Plaintiff and Liguori Management.  He resides and work in San Diego County.  He is 
likely to provide testimony on Plaintiff’s capital contribution to Copia and subsequent loans to 
Copia, financial investment in Copia, and Aggarwal’s alleged malfeasance while manager of 
Copia. He is the single parent of a minor daughter in high school and a 19-year-old son with 
autism that live with him. Their mother travels extensively out of state for work. 
 
  5.  Randi Coulthard—Operations (Employee of Plaintiff). His testimony is likely to 
include business operations of Copia; and Plaintiff’s capital contribution to Copia and 
subsequent loans to Copia.  He resides and works in San Diego County.  His wife recently 
underwent surgery on her spinal vertebrae and spinal cord.   
 
  Defendant argued the convenience of these witnesses should not be considered 
because they are not non-party witnesses, but the employees of the party.  While generally the 
convenience of the employees of either party will not be considered, the court may properly 
consider their convenience, when such employees are being called by an adverse party.  (J. C. 
Millett Co. v. Latchford-Marble Glass Co. (1959) 167 Cal.App.2d 218, 227.  Here, Defendant 
argues in the Memo of Points and Authorities that is only speculation that he will call these 
witnesses.  Yet, Defendant filed no declaration in support of the opposition.  Defendant submits 
no evidence to contradict Plaintiff’s assertion that Defendant intends to call at least four of the 
witnesses for trial, based on his request for the availability for their deposition. Defendant has 
not convinced the court that these witnesses will not be called by the adverse party.  
Plaintiff has met the first prong of showing inconvenience to the witness.     
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 As to the second prong, Plaintiff argues the ends of justice would be promoted by the 
transfer to the county of Copia’s principal office and business operations, San Diego County.  
The court agrees.  
 
 “The trial court may rely not only on the direct facts set forth in the affidavits, but also on 
any reasonable and relevant inference arising therefrom. [Citation.]” Here, it appears that most, 
if not all, of the witnesses reside in San Diego County.  There is evidence that Copia Associates’ 
principal place of business is San Diego County. Presumably, the financial records are there as 
well.  Valid inference arises from these facts supporting the conclusion that the ends of justice 
will be better served by transferring the action to San Diego County, closer to the witnesses.  
Witnesses will be accessible for immediate recall if further testimony from them is desired, thus 
preventing delays. Proximity of Copia Associates to place of trial makes for more expeditious 
the production of records. And the savings in the witnesses' time and expense in traveling to 
and from the place of trial also promotes the ends of justice. (See Harden v. Skinner & 
Hammond (1955) 130 Cal.App.2d 750, 755.)    
 
 For these reasons stated above, the court in its discretion, grants the motion for change 
of venue. 
 
Plaintiff’s Request for Judicial Notice 
 Plaintiff requests the court to take judicial notice of the following, pursuant to Evidence 
Code §§ 452 and 453: 
1.  Motion for Order Appointing Receiver filed by Defendant Sudhir Aggarwal, 
2. Contact Page of Proposed Receiver, David Stapleton 
3.  Defendant’s Motion for Leave to File Cross-Complaint. 
 The court takes judicial notice of the existence of the Motions (Items 1 and 3) pursuant to 
Evidence Code 452(d).  The court declines to take judicial notice of item 2, as it reasonably 
subject to dispute. 
 
Defendant’s Request for Judicial Notice 
 Pursuant to CCP § 430.30, Evidence Code §§ 452 and 453, and CRC, Rules 3.1113 and 
3.133.6, Defendant Requests the court to judicial notice of the following: 
1.  Declaration of Aggarwal in Support of Motion for Leave to File Cross-Complaint 
2.  Supplemental Declaration of Aggarwal in Support of Motion to Appoint a Receiver 
 While the court may take judicial notice of the existence of these documents as part of 
the court file, it cannot take judicial notice of the content therein.   
 
Plaintiff’s Supplemental Request for Judicial Notice 
 Plaintiff requests the court to take judicial notice of a number of documents in the court’s 
file, including responsive briefs to motions.   The court may only take judicial notice of the 
existence of these document.  It may not take judicial notice of their content. 
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 5.  TIME:  9:00   CASE#: MSC16-01367 
CASE NAME: LIGUORI VENTURES II, LLC  VS.  SUDHIR AGGARWAL 
HEARING ON MOTION FOR ORDER APPOINTING RECEIVER & PRELIMINARY INJ. 
FILED BY SUDHIR AGGARWAL 
* TENTATIVE RULING: * 
 
            The court is tentatively granting the Plaintiff’s Motion to Change Venue. See Line 4. In 
light of that ruling, the court will defer ruling on this substantive motion. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01367 
CASE NAME: LIGUORI VENTURES II, LLC  VS.  SUDHIR AGGARWAL 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY SUDHIR AGGARWAL 
* TENTATIVE RULING: * 
 
            The court is tentatively granting the Plaintiff’s Motion to Change Venue.  In light of that 
ruling, the court will defer ruling on this substantive motion. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00151 
CASE NAME: REGENTS  VS.  AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION TO CONSOLIDATE ACTIONS 
FILED BY REGENTS OF THE UNIVERSITY OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 8.  TIME:  9:00   CASE#: MSL16-02790 
CASE NAME: McCLAY  VS.  KIMBERLY-CLARK CORPORATION 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE  (Atty: LORI COHEN) 
FILED BY KIMBERLY-CLARK CORPORATION 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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 9.  TIME:  9:00   CASE#: MSL16-02790 
CASE NAME: McCLAY  VS.  KIMBERLY-CLARK CORPORATION 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE  (Atty: MARCELLA DUCCA) 
FILED BY KIMBERLY-CLARK CORPORATION 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

10.  TIME:  9:00   CASE#: MSN17-0987 
CASE NAME: VELASCO  VS.  THE PERMANENTE MEDICAL GROUP 
HEARING ON PETITION TO VACATE FINAL AWARD OF ARBITRATOR 
FILED BY GERARDO VELASCO, ROCELINA VELASCO 
* TENTATIVE RULING: * 
 
The parties arbitrated their medical malpractice dispute. The arbitrator ruled in favor of 
respondents, The Permanente Medical Group, Inc., Kaiser Foundation Hospitals, and Kaiser 
Foundation Health Plan, Inc. (collectively, “Kaiser”). Petitioners Roceline Velasco, Gerardo 
Velasco, and Rosaline Velasco (collectively, “Velasco”) petition the Court to vacate that award 
under Code of Civil Procedure (“CCP”) § 1286.2(a)(1). Section 1286.2(a)(1) provides: 

The Court shall vacate the award if the court determines … [t]he award was 
procured by corruption, fraud, or other undue means. 

Velasco contends that an article that appeared in a peer-reviewed medical journal (that was 
authored by Kaiser doctors in Northern California, and was not produced in discovery) compels 
the conclusion that the award must be vacated under CCP § 1286.2(a)(1). 

It is regrettable that the article did not come to light earlier in the arbitration. Still, Velasco 
discovered the article in time to file a motion for reconsideration with the arbitrator. It is 
undisputed that in the course of ruling on the motion for reconsideration, the arbitrator 
considered the article. The motion for reconsideration was denied. 

Thus, it is clear that the arbitrator drew whatever factual and/or legal conclusions were 
necessary to reach the ultimate conclusion: that the article did not warrant reconsideration of her 
decision. 

Prevailing law is clear that “it is the general rule that, with narrow exceptions, an arbitrator’s 
decision cannot be reviewed for errors of fact or law.” Moncharsh v. Heily & Blasé (1992) 3 
Cal.4th 1, 11. 

It is not for this Court to decide if the arbitrator made a mistake of fact or law in concluding that 
the article did not warrant reconsideration of the award. Even if Kaiser corruptly or fraudulently 
withheld the article earlier in the arbitration, the article was before the arbitrator (albeit belatedly) 
and she considered it. As a result, it cannot be said that Kaiser’s earlier failure to produce the 
article means the award was “procured by corruption, fraud, or other undue means.” Rather, the 
award was procured after the arbitrator gave the consideration she felt was necessary to the 
article and its impact on the overall proceedings. She decided that the article did not warrant 
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changing the award. Prevailing law precludes this Court from second-guessing that decision. 

The Petition brought by Velasco is denied. In response, Kaiser asked the Court to confirm the 
award. The Court does so. The award is confirmed. See CCP § 1285.2. 
 

  

11.  TIME:  9:00   CASE#: MSN17-1115 
CASE NAME: RE KEVIN CHEN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition alleges that the minor has made a complete recovery from his relatively minor 
injuries.  Therefore, the settlement appears reasonable, and the orders presented have been 
signed and may be picked up from the Clerk, D9. 
 

  

12.  TIME:  9:00   CASE#: MSN17-1117 
CASE NAME: RE MICHAEL CHEN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition alleges that the minor has made a complete recovery from his relatively minor 
injuries.  Therefore, the settlement appears reasonable, and the orders presented have been 
signed and may be picked up from the Clerk, D 9. 
 

  

13.  TIME:  9:00   CASE#: MSN17-1171 
CASE NAME: MATTER OF C. KIMBARK 
HEARING ON PETITION TO APPROVAL OF TRANSFER OF STRUCTURED SETTLEMENT 
FILED BY PARSONS GROUP, LLC 
* TENTATIVE RULING: * 
 
Clinton Kimbark is required to appear. 
 

 

 


